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ARGUMENT 
I. The UGA was under no duty to mitigate its damages because North Salt Lake 
had equal opportunity to obtain the UGA building lot from the developer and 
equal knowledge of the consequences of its nonperformance. 
In its original brief, the UGA points out that the trial court committed error in denying 
to award the $ 11,005.49 in moving costs incurred by the UGA after North Salt Lake evicted 
it from the Eaglewood golf course club house. In support of its argument, the UGA cited 
Alexander v.Brown. 646 P.2d 692,695 (Utah 1982), wherein the Utah Supreme Court held 
that where a breaching party has the same opportunity to perform the contract and the same 
knowledge of the consequences of nonperformance as the party to whom the contractual duty 
is owed, the breaching party cannot complain about the failure of the latter to perform his 
contractual duty. 
North Salt Lake argued in its reply brief that Alexander v. Brown did not address the 
issue of mitigation of damages. North Salt Lake asserts that the case addressed only the issue 
of whether it, as the breaching party, could argue about the failure of the UGA to perform 
its duty. North Salt Lake is wrong. Alexander v. Brown is a mitigation of damages case. 
The issue before the court was mitigation of damages and the Court announced the common 
rule that where a breaching party has the same opportunity to perform the contract and the 
same knowledge of the consequences of nonperformance as the party to whom the 
contractual duty is owed, the breaching party cannot complain about the failure of the latter 
to perform his duty. Indeed, the Court cited mitigation of damages cases in support of its 
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decision. Alexander v. Brown. 646 P.2d 692, 695, n. 2. l 
II. The UGA did not waive its right to argue that North Salt Lake waived its 
affirmative defense of mitigation of damages by failing to raise the issue in its 
answer. 
In the UGA's appeal of the trial court's decision that it failed to mitigate its damages, 
the UGA asserts that North Salt Lake waived the defense because it was not asserted in North 
Salt Lake's Answer. North Salt Lake argues in its reply brief that the UGA waived its right 
to assert waiver by not objecting to the new defense at trial. 
The UGA never had an opportunity to object to the defense, [t was raised for the first 
time by the trial court in its decision after the parties had rested their case. 
III. North Salt Lake does not have any right to its attorney's fees. 
North Salt Lake asks for its attorney's fees. The only way that North Salt Lake would 
be entitled to its attorney's fees is if the agreements, with the attorney fee provisions, were 
enforceable. However, North Salt Lake argues that the agreements were not enforceable 
because they were ultra vires. Thus, if North Salt Lake prevails on this issue, there were no 
written agreements to pay its attorney's fees. 
1
 McCartv v. United States. 185 F.2d 520, 522 (5th Cir. 1951); Schneidt v. Absev Motors. 
Inc., 248 N.W.2d 792, 797 (N. Dakota. 1976); and Ivester v. Family Pools. Inc.. 202 S.E.2d 362, 
363 (S.Carolina 1974). 
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Dated the 20th day of August, 2002. 
Hoole & King 
ster A. Perry 
attorneys for 
Plaintiff/Appellee/Cross-Appellant 
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